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1b the Court of Appeals of the District of Columbia. 


No. 2157. 

W. W. Kimball Company, a Corporation, Appellant, 

vs. 

Jacob B. Williams. 


a Supreme Court of the District of Columbia. 

At Law. No. 51066. 

W. W. Kimball Co., a Corporation, Plaintiff, 

vs. 

Jacob B. Williams, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Declaration. 

Filed October 29, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51066. 

W. W. Kimball Co., a Corporation, 

vs. 

Jacob B. Williams. 

The plaintiff sues the defendant for unjustly detaining its, said 
plaintiff’s, goods and chattels, to wit: 

One piano made by the W. W. Kimball Company, numbered 
eighty-one thousand, one hundred, ninety-four (81.194), of the 
value of one hundred dollars. 

And the plaintiff claims that the same be taken from the de¬ 
fendant and delivered to it; or if it is eloigned, that it may have 
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judgment of its said value and all mesne profits and damages, which 
it estimates at three hundred dollars. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day 
of service hereof, otherwise judgment. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


2 A ffidavit. 

******* 

District of Columbia, 88 : 

II. Winship Wheatley being first duly sworn according to law, 
makes oath that he is the attorney for the plaintiff and that accord¬ 
ing to his information and belief the W. W. Kimball Company, a 
corporation, is entitled to recover possession of the chattels proposed 
to he replevied in this action, being the same described in the declara¬ 
tion hereto annexed. That the defendant, Jacob B. Williams, de¬ 
tains the same, that the said chattels were not subject to such seizure 
or detention, and were not taken under any writ of replevin between 
the parties. 

H. WINSHIP WHEATLEY. 

Subscribed and sworn to before me this 29 dav of October, 1908, 

J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, As*'t Cl'k. 

3 Writ of Replevin. 

Issued October 29, 1908. 

******* 

Schedule of levy under one (1) Upright Kimball Piano #81194 
$65.00 

We, the undersigned, citizens of the District of Columbia, having 
been duly summoned and sworn by the Marshal of said District, 
do hereby certify that we have appraised the property descril>ed in 
the foregoing schedule at Sixty-five and 00/100 Dollars. 

Given under our hands and seals, this twenty-ninth dav of Oc¬ 
tober A. D., 1908. 

ADAM A. WESCHLER. [seal.1 
JOSEPH R. CASTELL. [ seal.] 
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Tlie President of the United States to the Marshal for said District, 
Greeting: 

The Plaintiff in this action having entered into an undertaking, 
with surety as required by law, you are therefore hereby com¬ 
manded to take the goods and chattels claimed by the Plaintiff, to 
wit: 

One piano made by W. W. Kimball Company, numbered eighty- 
one thousand one hundred ninety-four (81,194), of the 

4 value of one hundred dollars, from the Defendant and de¬ 
liver the same to the Plaintiff. And warn the Defendant to 

appear in said court on or before the twentieth day, exclusive of 
Sundays and legal holidays, occurring after the day of the service 
of this writ, and answer said action; and that if he make default in 
so doing the Plaintiff may proceed to judgment and execution. 

Witness, the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, the 29th dav of October. A. D. 1908. 

fsEAL] ' J. R. YOUNG, Clerk , 

By IT. BINGHAM, 

Assistant Clerk. 

Marshal’* Return. 

Replevied as per schedule filed herewith Oct. 29, 1908. Served 
copies of declaration, summoned and notice to plead on defendant 
Oct. 80. 1908. Turned property over to defendant Nov. 9/08. See 
his receipt on back of writ. 

AULICK PALMER, Marshal. 

Nov. 9/08.—Deft filed bond to release replevin. 

Nov. 9. 1908.—Received of Aulick Palmer U. S. Marshal the 
piano referred to in the within writ. 

J. B. WILLIAMS. 

5 Plea. 

Filed November 12, 1908. 

******* 

Now comes the defendant and says that he is not guilty in the 
manner and form as in said declaration alleged. 

JAMES A. COBB, 

SHELBY J. DAVIDSON, 

Attorn-eys for Defendant. 

Joinder of Issue. 

Filed December 8, 1908. 

******* 

The plaintiff joins issue upon the defendant’s plea. 

H. WTNSHIP WHEATLEY, 

Attorney for Plaintiff. 
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Memorandum. 

March 2, 1910.—Verdict for Defendant. 


0 Supreme Court of the District of Columbia. 

Friday, March 18 th, 1910. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice presiding. 

******* 

Upon consideration of plaintiff's motion for a new trial filed 
herein, it is ordered that the same be, and it hereby is overruled 
and judgment on verdict is ordered. Wherefore, it is considered, 
that the plaintiff herein take nothing bv this action, that the de¬ 
fendant go hereof without day, be for nothing held and recover 
of plaintiff his costs of defense to be taxed by the Clerk, and have 
execution thereof. 

From the foregoing the plaintiff by its attorney, in open court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
thereupon, the penalty of a bond to operate as a Supersedeas, is 
hereby fixed in the sum of Two Hundred Dollars. 

Further said plaintiff now submits to the court the Rill of Ex¬ 
ceptions taken at the trial of this cause, and prays that the same 
1*» signed and made of record nunc pro tunc, which is hereby ac¬ 
cordingly done. 


7 Bill of Erceptions. 

Filed March 18, 1910. 

******* 

Be it remembered that upon the trial of this case before Mr. 
Chief Justice Clabaugh. and a jury, the following and no other 
evidence was submitted to the jury, to wit: 

The defendant’s counsel admitted in open court that the piano 
described in the declaration in this cause, namely one piano made 
by the W. W. Kimball Company, #81,194 had been delivered into 
the possession of the defendant on the 3rd day of July. 1902 under 
the contract of conditional sale hereinafter set forth, the said con¬ 
tract of conditional sale being with the firm of Smith Young 
and said piano being delivered to the defendant by Smith & Young 
on the date of said contract. 

The defendant’s counsel likewise admitted in open court that the 
signature at the bottom of the contract of conditional sale was that 
of the defendant, and that this contract was the identical one under 
which the piano was delivered to the defendant. That is to say. 
said contract of conditional sale was in words and terms as follows: 
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District of Columbia. 

Any Agreement or Promise Other Than Written or Printed on the 

Face of This Agreement is Void. 

$350.00 July 3rd, 1902. 

For value received, I the subscriber of No. 1133 6th st. 

8 X. E., Street town of Washington, District of Columbia 

Promise to pay to the order of Smith & Young, Wash¬ 
ington. D. C.. Three hundred and Fifty Dollars, at their office 523 
11th St., N. W., as follows: Twenty-one Dollars special allowance 
and Ten Dollars on Aug. 1st. 1902 and Ten Dollars per month 
thereafter until paid in full. 

With interest on each of said sums at the rate of six per cent, per 
’ annum from date hereof until paid, with exchange. 

The consideration for the payment of the above named amounts, 
is the agreement, by said Smith & Young to sell and deliver to 
the subscriber one K. Piano made by W. W. Kimball Co. No. 81194 
style 6 Mali., the use of which is temporarily let bv said Smith & 
Young to the subscriber and upon the following conditions, namely; 
The said instrument is and shall remain the property of the said 
Smith & Young until each and every of said amounts, and interest 
thereon, and any judgment rendered thereon shall be paid in full, 
and in case the subscriber makes default in payment of said amounts, 
or any of them, or of interest thereon, at the time and place above 
specified: or shall sell, assign or remove, or attempt to encumber, dis¬ 
pose of. or remove said instrument from the place above mentioned, 
without the written consent of the said Smith Young, their agent* 
or assigns, or if the said Smith <fc Young, their agents or assigns, 
shall fool insecure or unsafe, the subscriber shall, on demand of the 
said Smith & Young, their agents or assigns, deliver said instrument 
in as good condition as when received, reasonable use and 

9 wear thereof excepted, or the said Smith & Young, their 
agents or assigns, shall have the right, without notice or de¬ 
mand. to take immediate possession of said propertv. and for that 
nurpose mav pursue the same wherever it mav bo found, and may 
enter any of the premises of the subscriber, with or without force or 
process of law. wherever the said instrument may be. or be supposed 
to be and search for the same, and if found to take possession thereof; 
and in case said Smith & Young, their agents or assigns, shall retake 
possession of said instrument, all moneys paid on the purchase price 
thereof shall belong to said Smith & Young, or their assigns, as liqui¬ 
dated damages for the non-fulfillment of this contract by the sub¬ 
scriber. loss in value of said instrument, and for the use of rental 
of said instrument while remaining in possession of the subscriber: 
or said Smith & Young, or their assigns, may, at their option, en¬ 
force the payment and collection of each and every of said amounts 
and interest thereon, and in case of the payment of each and every 
of said amounts, and interest thereon, or payment of judgments oh- 
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tained thereon, the full, absolute and complete title of said instru¬ 
ment shall pass to and vest in the subscriber hereto. It is admitted 
by the subscriber that said instrument is no part of the necessary 
household goods of the subscriber, nor will the same be claimed by 
the subscriber as necessary household goods. This agreement shall 
not be binding on the said Smith & Young until accepted and ap¬ 
proved by the said Smith A: Young. The subscriber also agrees to 
insure the instrument herein described in favor of said Smith 

10 Young, as their interests may appear. It is also understood 
that this agreement is an original undertaking, no notes being 

taken therewith. 

J. B. WILLIAMS. 

Bead the above before signing. 

Witness 

C. W. McHUGH. 

Name. J. B. Williams. Page 110. Sec. 1110. Book C. Post- 
office. -. 

Residence. Washington. P. C. No. —. 

Endorsed. 

lor value received I hereby assign the within contract to 
M . W. Kimball Co., and guarantee the payment of the same, to¬ 
gether with interest and attorneys' fees, at maturity waiving notice 
of non-payment, demand, protest and suit against the signer. 

SMITH & YOUNG. 

1 he defendant likewise admitted that said contract had been as¬ 
signed in writing for value by Smith & Young to the plaintiffs in 
this case, whereupon said contract with the endorsement on the back 
thereof, as shown on eopv hereinabove inserted, was offered in evi¬ 
dence bv the plaintiff, without ohieetion by the defendant. 

The defendant likewise admitted in open court that he had only 
paid on account of said contract the sums aggregating $350. and that 
the dates of the said pavments were irregular, but the dates were not 
given by the defendant. 

11 The plaintiff, in order to prove the issues on its part, 
offered in evidence the testimony taken by way of deposition 

of E. B. Blanchard, who testified in substance as follows. That 
he was Auditor for the Kimball Company, which position he had oc¬ 
cupied for about nine years. That he knew the signature of the 
firm of Smith & Young, and of Gilbert Smith. The firm of Smith 
& Young was composed of J. S. Young and Gilbert Smith, partners, 
and that the name of Smith Young ?ras written on the back of 
the conditional sale as set forth above was the signature of Smith 
Young, written by Gilbert Smith, a partner, and the said contract 
had been assigned to the W. W. Kimball Company, the plaintiff 
herein, by Smith & Young on February 28th. 1903 and on said date 
Smith & Young were given credit by plaintiff on account of said 
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contract in the sum of $304 That prior to the assignment to 
the plaintiff $81 had been credited by Smith & Young, and the 
accrued interest at that date at six per cent, amounted to $8.65. That 
the difference between the accrued interest and the face of the con¬ 
tract and the amount that was credited to Smith & Young was a pre¬ 
mium of ten per cent on the face value, which was allowed Smith <fc 
Young for prompt returns. In response to the question “What 
payments have you received on this contract and give the dates” the 
witness said: 

“A. The first $81.00 was received by Smith & Young before the 
contract was sent to us. The remainder was paid as follows: 


April 8, 1903. $10.00 

Mav 14th, 1903. 8.00 

July 8, 1903. 7.00 

12 August 10, 1903. $10.00 

November 4, 1903. 10.00 

November 24, 1903. 8.00 

January 20, 1904. 8.00 

April 11, 1904. 8.00 

Mav 28, 1904. 8.00 

July 5, 1904. 8.00 

August 10. 1904. 10.00 

Sept, 21, 1904.. 10.00 

Nov. 23, 1904. 10.00 

Jan. 27, 1905. 10.00 

Mar. 23, 1905. 10.00 

April 20, 1905. 10.00 

Mav 25, 1905. 10.00 

July 10, 1905. 10.00 

August 9. 1905. 10.00 

Sept. 13, 1905. 10.00 

Nov. 10, 1905. 10.00 

May 26. 1906. 10.00 

August 13, 1906. 10.00 

Feb. 27. 1907. 20.00 

April 15th, 1907. 10.00 

Dec. 31, 1907. 24.00” 


The witness further testified he had on behalf of the plaintiff 
herein computed the interest on the contract of J. B. Williams, at 
the rate of six per cent per annum as specified in said contract. In 
response to the question “How do you compute the interest” the wit¬ 
ness said: “The interest is computed on each payment from the date 
of the contract until that payment is paid, and the total of these 
amounts figured in this way. makes up the aggregate interest. I 
compute the interest to be $45.78.” Witness then said that the 
amount due on the contract at that time was $45.78 and in response 
to the question what this balance consisted of said “All interest.” 
Witness further testified that he had made repeated demands on the 
defendant in the case for the amount due, bv mail, that demands 
had been sent to the defendant for the payment of this interest in 
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April, 1905, September, 1905; October, 1905; February, 
13 1900; April, 1900; October, 1900; November, 1900; March, 

1907, May, 1907; July, 1907; September, 1907; October, 
1907; December, 1907; January, 1908; March, 1908, and August 
1908, and that at the time the plaintiff originally received the con¬ 
tract from Smith & Young above referred to, that the plaintiff had 
sent to the defendant a notice to the effect that they had received the 
contract, and were the owners thereof, and notifying the said de¬ 
fendant that the contract price of $350 was to be credited with 
$81.00 leaving a balance of $*209 falling due in monthly payments 
of $10 each with interest at the rate of six per cent per annum from 
July 3. 1902. That this notice was sent to the defendant through 
the United States mail. The defendant’s counsel produced the 
original of the notice, which was offered in evidence. Witness fur¬ 


ther testified that this notice was sent about February 28th, 1903, 
Witness also produced letter from defendant dated March 13th 1905 
which was offered in evidence, signature thereto being admitted by 
counsel for defendant. Letter is as follows: 


Washington, D. C., March 13, 1905. 
Kimball Piano Co., Chicago, Ill. 

Dear Sirs: I have a part- in this oflice who will pay off the en¬ 
tire indebtedness on the piano, provided I reduce the present debt 
three months. April, May and June by $10 each, which with my 
March payment of $10 will make $40 reduction. My payments on 
account would not have been so far behind had 1 not been 
14 thrown into somewhat straightened circumstances by the 
death. February, 1903. of my father, leaving upon me the 
care of a mother and ten children from two years old and upward. 
I ask the consideration as above on this account. 

Verv respect full v, J. B. WILLIAMS, 

1133 6th St. N. | W. 

Address me c/o Auditor, P. O. D. 

The defendant having admitted the genuineness of the contract, 
the delivery of the piano to him under the contract, his failure to 
pay the entire amount stipulated in the contract, the Court suggested 
that he would then hear from the defendant. Whereupon the de¬ 
fendant’s counsel moved the Court to instruct a verdict for the de¬ 
fendant on the ground that as the defendant had paid $350, the 
amount named in the contract as principal, that the plaintiff could 
not replevy the piano under the conditions shown. During the 
course of the argument of this motion, the defendant’s counsel pre¬ 
sented and read to the Court, the following letters, and documents 
which were considered by the Court in the argument of the motion. 

Dec. 16, 1907. 

Mr. J. B. Williams, Washington, D. C. 

Dear Sir: You have neglected payments on your account so 
badly that you are now in arrears the amount given Mow, and 
we are obliged to advise you that we cannot let vour account stand 
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longer in its present shape. The fact that we allowed you 

15 to get so far in arrears shows that we trusted you implicitly, 
and we fail to understand why you continued to abuse our 

confidence by your continual neglect of paying amount due. Please 
let there be an immediate effort on your part to show your apprecia¬ 
tion of this tnist, and remit arrears at once. 

Awaiting your prompt remittance, we are, 

Yours truly, W. W. KIMBALL OO., 

BvSINCLAIR. 

4 / 

Am’t past due. $24.00 

Interest .. 45.45 

Total . 69.45 

Chicago, April 9, 1908. 

Mr. .T. B. Williams, 1133 6th St. X. E.. Washington. D. 0.: 

The payment, on vour contract due. Balance, Interest $45.45. 

Pay to Mr. T. 1\ Gulley, 523 11th St, X. W., Washington, D. C. 
You are respectfully requested to pay the same. 

All payments are due at our office with Exchange on Chicago 
or New York, unless otherwise specified in Note or Contract. Re¬ 
mittances may be made by Express. P. O. order or by draft. When 
remitting always write your full address and the amount enclosed. 
Please return this notice with remittance. . 

W. W. KIMBALL CO. 

Let us hear from you at once regarding this if we are 

16 to hold off. 

August 26, 1908. 

Mr. .1. B. Williams. 1133 Sixth St. X. W., Washington, I). C. 

Dear Sir: Your letter of August 22nd to hand, and in reply beg 
to say that we have gone over our interest figures on your account 
again very. carefully today, and cannot find that our figures of 
$45.00 and some odd cents are any ways in error. You must re¬ 
member that this account began drawing interest in July, 1902 
and continued to do so until December. 1907. at which time you 
made your last payment on the principal. You seem to be under 
the impression that your contract called for interest from maturity, 
but such is not the case. Our records show it called for 6 per cent 
per annum, which is the basis we have been figuring on. 

We are perfectly willing to let the courts decide what is right 
and wrong in this case, and as a matter of fact we have already 
placed the matter in the hands of our attorney, Mr. H. Winship 
Wheatley. Bond Building. Washington, and have referred vour 
letter to him. together with a copy of this letter. The matter is 
entirely in his hands, and beg to ask that you call and settle the 
ease with him. 

Yours verv trulv. 

W. W. KIMBALL COMPANY. 

Bv SINCLAIR. 
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17 Washington, D. C., Aug. 22, 1908. 

Kimball Piano Co.. Chicago, Ill. 


Sirs: I had a letter from von sometime ago informing me that 
there was due on my piano $45.00 Int. this I think is contrary to 
contract. Mess. Smith Young who sold me the instrument cer¬ 
tainly gave me no such contract. T am perfectly willing to pay 
int. on payments that were in arrears not withstanding Mess. Smith 
& Young promised to forego some monthly payments. T have con¬ 
sidered these monthly receipts and the original debt, and find that 
815 or $20 will be big int. according to mv contract and other par¬ 
ticulars pertaining thereto. T think the courts would sustain me 
in this. You people were very kind to me and others along these 
lines, for which you have my greatest appreciation. 

With much respect. T am. 

Yours, 


J. B. WILLIAMS. 

1333 m — .V. E. 


The Court after hearing argument on the motion of the defend¬ 
ant to instruct the jury to render a verdict for the defendant, here¬ 
inbefore set forth. ruled that the defendant was entitled to the ver¬ 
dict of the jury under the evidence submitted, to which ruling the 
plaintiff then and there excepted and prayed the Justice to note 
said exception on his minutes, which was allowed and done, and 
said exception is hereby made a part of the record herein, the plain¬ 
tiff then and therp assigning as his reasons for exception 
1^ that as the defendant had not performed the condition of 
the contract he could not acquire title to the propertv de¬ 
scribed in the contract and delivered to him under the contract nor 
was the defendant entitled to possession of same under the facts 
shown by the evidence, and although the defendant had paid $350 
on the contract he could not and did not acquire title to the in¬ 
strument thereby, never having paid any sum as interest on said 
contract and could not acquire title to the instrument until he had 
performed in full the conditions precedent >ct forth in the contract 
for his acquiring title, and that the testimony showed, together with 
the admissions of the defendant, that the conditions had not been 
performed. 

Whereupon the Court allowed the plaintiff an exception to the 
ruline of the Court on the above grounds, and noted the same on 
the Minutes of the Court, which exception is made of record herein. 

Thereupon the Court instructed the jurv to return a verdict for 
the defendant, which verdict the jury returned as aforesaid bv direc¬ 
tion of the Court. 

And the plaintiff prays the Justice presiding at the trial to sign 
and seal this his bill of exceptions, which is done now for then this 
18* day of March, 1910. 

HARRY M. CLABAUGH. 

Chief Justice. 
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19 Memorand/wm. 

March 22, 1910. Appeal bond filed. 
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Direction* to Clerk for Preparation of Transcript of Record. 

Filed March 23, 1910. 

******* 

The Clerk will please include in the transcript of the record in 
the Court of Appeals the following papers: 

1. Declaration. 

2. Writ of replevin and return of Marshal. 

3. Defendant’s pleas. 

4. Joinder of issue. 

5. Memorandum of verdict. 

6. Judgment on verdict. 

7. Memorandum appeal bond filed and approved. 

8. Memorandum of bill of exceptions submitted. 

9. Order making bill of exceptions of record. 

10. Rill of exceptions. 

11. This designation. 

II. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


20 Supreme Court of the District of Columbia. 

United States of America, 

District of Colombia, ss: 

T. John R. Young. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 19. both inclusive, to be a true and correct transcript of tbe record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51000 at Law. wherein W. W. 
Kimball Company, a corporation is Plaintiff, and Jacob R. Wil¬ 
liams is Defendant, as the same remains upon tbe files and of record 
in said Court. 

Tn testimony whereof. T hereunto subscribe my name and affix 
the seal of said Court, at tbe City of Washington, in said District, 
this 20th day of April. 1910. 

[Seal Supreme Court of the District of Columbia.1 

JOHN P. YOUNG. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2157. W. W. Kimball Company, a corporation, appellant, vs. 
Jacob R. Williams. Court of Appeals. District of Columbia. Filed 
Apr. 27. 1910. Henry W. Hodges, clerk. 
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Court of Appeals, District of Colombia. 

October Term, 1910. 


No. 2157. 


W. W. Kimball Company, a Corporation, Appellant, 

Vs. 

Jacob B. Williams. 


BRIEF OF APPELLANT. 


Statement of the Case. 

This is a replevin suit filed in the Supreme Court of the 
District of Columbia on October 29th, 1908, to recover a piano 
from the vendee under a contract of conditional sale. 

The instrument in question was sold by the firm of Smith 
& Young to the defendant, J. B. Williams, who agreed to pay 
for the same $350.00 with interest (Rec. p. 5). The vendors 
made an allowance of $21.00, and the vendee was to pay $10.00 
per month, with interest on said sums at the rate of six per 
cent, per annum from the date of the contract until paid. 
(See contract, Rec. p 5.) 

The record further shows that the defendant had been 
very irregular in the payment of his installments (Rec p. 7), 
but on December 31, 1907, he paid the balance of the principal 
although he, at that time, was in possession of a letter demand¬ 
ing the payment of interest (see letter produced by defendant, 
Rec. p. 8) and received various notices running from 
April, 1905, to August, 1908, demanding the payment of 
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interest (bottom p. 7 and top p. 8 of Rec.) and had admitted 
that some interest was due, although not agreeing with the 
calculation of the plaintiff, as to interest (see letter August 
22nd, 1908, Rec. p. 10). 

This contract of conditional sale was assigned bv Smith 
& Young, the original vendors, to the plaintiffs and appellants 
herein (Rec. p. 6), thereby transferring the title of the original 
vendors to the plaintiff herein. 

After the plaintiff had proven the genuineness of the 
signature, the delivery of the piano to the defendant under the 
contract, the defendant’s failure to pay the entire amount stip¬ 
ulated in the contract and the assignment of the title by the 
original vendors to the plaintiff, the court, without waiting for 
the plaintiff to announce the close of its case, suggested it 
would hear from the defendant; whereupon the defendant 
moved the Court for an instructed verdict, on the ground that 
as the plaintiff had accepted the payment of the principal it 
could not enforce the contract for the payment of interest. 
The Court heard arguments upon this question, and came to 
the conclusion that the defendant was entitled to a verdict on 
this point alone, and as the question was decisive of the case, 
directed a verdict for the defendant. The motion for new trial 
being overruled, the plaintiff brought an appeal to this Court. 

While the value of the instrument and the damages 
claimed are comparatively small, the suit was filed originally 
in the Court below, and is now brought here by appeal, as a 
test case. The questions in this case are decisive of a great 
many other cases in which the appellant here is interested, and 
it is to have a determination of the law on the subject, among 
other reasons, that the appellant has brought the case here; 
and that it may have a guide for its actions in the othe.* cases 
by a determination of the law of a similar situation. 

Assignments of Error. 

1. The Court erred in instructing the jury to render a 
verdict for the defendant. 

2. The Court erred in holding that the defendanl could 
acquire title to the instrument, without performing the con¬ 
ditions set forth in the contract of conditional sale, among 
others of which was the payment of interest. 

3. The Court erred in holding that the plaintiff by 
accepting the payment of principal waived the interest and 
could not recover possession of the instruemnt for failure of 
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the defendant to comply with the conditions of securing title, 
namely, the payment of interest. 

4. The Court erred in holding that the defendant by the 
payment of $350 on the contract, without paying interest as 
provided in the contract, acquired title to the instrument, and 
that thereby the plaintiff was not entitled to recover it in a 
replevin suit. 

5. The Court erred in not holding that although the 
defendant had paid $350 on the contract, he could not and did 
not acquire title to the instrument thereby, never having paid 
any sum as interest as provided in said contract, and could not 
acquire title to the instrument until he had performed in full 
the conditions set forth in the contract for acquiring title, 
including the payment of interest. 

Argument. 

(I) 

The point sought to be presented in this case is whether 
the payment of principal by a vendee in a contract of condi¬ 
tional sale, providing for the payment of principal and interest, 
and the acceptance of the principal by the vendor, with con¬ 
tinuing demands both before and after the acceptance of the 
payment of interest, vests the title in the vendee without the 
payment of interest. 

If a vendee, under such a condition, can obtain title to 
the property, then the contract stipulation, “the said instrument 
is and shall remain the property of said Smith & Young until 
each and every of said amounts and interest thereon * * * 

shall be paid in full,” and the further contract stipulation that 
the vendors may take possession for failure to pay interest as 
well as principal, is of no effect; and this question is quite an 
important one to the appellants in this suit, who are engaged in 
the sale of pianos on installments, and who look to the interest 
as part of the purchase price on deferred payments. 

In this case a man entered into a contract for the payment 
of a certain sum and interest. Very nearly all of the install¬ 
ments, for whch he contracted, were neglected until after they 
were overdue, and in a short time after he made the contract 
he started to skip payments by the month, and the statement 
of the payments as received by the plaintiff and shown on 
page 7 of the record, shows that many months he skipped; 
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that he practically made these payments as he pleased, ignoring 
the plaintiff’s statements and requests for payment of interest 
(Rec. p. 7 and 8), finally making a last payment on the prin¬ 
cipal, and now seeking to have the Court relieve him of the 
payment of the interest, not where the law implied interest, 
but where the contract specifies it. 

We believe it was a misapprehension of the authorities 
by the learned Court below that led to the instruction of the 
jury in this case. There is, we admit, a certain line of author¬ 
ities, which hold that as interest is simply an incident to be 
recovered as damages for the detention of the principal in 
cases where a contract does not provide for the payment of 
interest but only where it is recoverable on the theory as just 
stated, that in accepting the principal the creditor bars his right 
to recover interests. While this case is not a suit for the 
recovery of interest, but a claim to title by the plaintiff, by 
reason of the failure of the defendant to comply with the con¬ 
ditions set forth in the contract of conditional sale, still it was 
through a confusion of these authorities that led, we believe, 
the Court below to instruct the jury to render their verdict as 
they did. The cases we believe show a distinction between the 
recovery of interest after the payment of principal, where 
interest is merely an incident to the debt, and where interest 
is a part of the contract. 

In the case of Fake vs. Addy, 15 Wend., 79, we quote 
from the syllabus., which about explains the substance of the 
case: 


“An action may be sustained for the recovery of 
interest, although the principal of the debt has been paid, 
where the payment of interest is stipulated for in the 
contract. It is only when interest is not stipulated for 
in the contract, and is recoverable merely as damages, 
or an incident to the debt, that a creditor is precluded 
from sustaining an action for its recovery after accepting 
the principal.” 

From the opinion by Chancellor Walworth: 

“The counsel for the plaintiff in error was wrong 
in supposing that the rule of law that an action cannot be 
sustained for the interest of a demand after the principal 
has been paid, is applicable to this case. The cases of 
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Tillotson vs. Preston, 3 Johnson Reports, 229; Johnson 
vs. Braman, 5 Idem, 268; People vs. The Corporation of 
New York, 5 Cowan Reports, 331, were all cases in which 
there was no contract for the payment of interest and it 
could only be recovered as damages for the non-payment 
of the principal debt when it became due. In such cases, 
if the party to whom the money is payable, accepts the 
amount agreed to be paid in full satisfaction of the 
principal debt without requiring the debtor to pay inter¬ 
est from the time the debt became payable, he cannot 
afterwards maintain an action for the mere incidental 
damages, which he has sustained by reason of the debt 
not being paid upon the very day when it became due; 
but where there is an express agreement to pay the 
interest as well as the principal of the plaintiff's demand, 
I apprehend that the performance of one part of the 
agreement would be no bar to an action for the non-per¬ 
formance of another part thereof. It is a case of very 
frequent occurrence that the interest is made payable 
before the principal becomes due, and no one ever 
doubted that in such a case an action could be maintained 
for the non-payment of the interest merely.” 

In the case of Southern Central Railroad Company vs. 
Town of Moravia, 61 Barbour, 189 (N. Y.), from the opinion 
of the Court we take the following: 

“Distinction has been made between such cases 
(cases where contract does not provide for interest but 
is recoverable only as an incident and by way of dam¬ 
ages), and those where interest was made payable by 
the terms of the contract. In the latter case the interest 
is as much a part of the contract as the principal. It is 
not a mere incident which may be awarded by way of 
damages, but a substantial part of the contract, which 
may be enforced after the debt has been otherwise paid. 

From the syllabus of the case of Emmettsburg Railroad 
vs. Donoghue, 67 Md., 383, we take the following: 

“Where a single bill provides for the payment of 
interest, the interest is as much a part of the debt as the 
principal, and an agreement by the creditors to relinquish 


all claim to the interest which had accrued and to accept 
the payment of the principal, which was made in full 
satisfaction of the debt, is without consideration, and 
the defendant is not discharged.” 

From the opinion of the Court we take the following: 

“The third plea avers in substance it was agreed 
between the plaintiff and defendant that if the plaintiff 
would relinquish all claim to the interest, which had 
accrued on the principal sum due, the defendant would 
pay said principal in full satisfaction of the debt, and 
that, in accordance with the agreement, the defendant 
did pay said principal sum, and the plaintiff thereupon 
surrendered to him the writing obligatory. The interest 
was as much a part of the debt as the principal, and it 
was necessary that an agreement to waive it should be 
sustained by valuable consideration. The agreement was 
simply a contract to pay a portion of the sum due in 
satisfaction of the whole. A debt cannot be discharged 
in this way. Jones vs Ricketts, 7 Md., 116, and many 
other cases.” 

This case is notable, not only by reason of the Court that 
announced it, but by the further fact that the contention that 
is now made by our adversaries, was made in the case cited by 
Hon. Janies McSherry, just before being elevated to the 
Bench of the Court that announced this doctrine. The case 
was decided June 22nd, 1887, and Judge McSherry was 
appointed to the Bench November 1st, 1887; so we may assume 
that the Court had presented to it the very strongest argument 
that could have been made for the contention now adopted 
by our adversaries here. 

Chief Justice Alvey, afterward Chief Justice of this 
Court, sat in the hearing and decision of this case. 

The case of Jones vs. Ricketts, 7th Md., 108, cited by the 
Court in Emmettsburg vs. Donoghue, just referred to, does 
not go into an elaborate discussion of the principle for which 
we are urging. The interest, as such, is not mentioned in the 
opinion, but the Court held that the payment of a part of a 
judgment could not satisfy the judgment in full. The amount 
involved in this case was rather small and the Court reluctantly 
reversed the judgment, because it had not been paid in full, 



and a little arithmetic demonstrates that one of the reasons it 
was not paid in full, was because interest was not paid upon it. 

The doctrine of these cases is submitted for the consid¬ 
eration of the Court as indicating that where one makes a 
contract for the payment of interest, he is not relieved of the 
payment of the interest because of the acceptance by his cred¬ 
itor of the payment of the principal, differentiating the doctrine 
from that where interest is recoverable only as an incident, 
without express agreement on the point. 

We call the Court’s attention to the fact that we do not 
sue here for the recovery of interest; the contract provides 
that the defendant cannot obtain title until he performs certain 
conditions subsequent, viz: payment of principal and interest. 
Such contracts of conditional sale, under the decision of the 
Supreme Court of the United States in Harkness vs. Russell, 
118 U. S., 30, 287, are valid contracts, and bar a conditional 
vendee from securing title without the performance of the 
conditions set forth in his contract. As the section of the 
Code, requiring the recording of such contracts, is not applicable 
here, the vendee having made no conveyance of the instrument, 
we submit that in the absence of a showing that he had per¬ 
formed the conditions of his contract, among which was the 
payment of interest, that he could not obtain title to the 
instrument. 


(ii) 

We come now to differentiate the cases we have cited 
and those which we believe led the Court below into error. 
The principal cases cited by the defendant in the Court below 
in support of the contention he urged were those of Steuart vs. 
Barnes, 153 U. S. 456, 38:781, and the cases cited in that 
opinion. A reading of that case indicates that there was no 
contract providing for the payment of interest; the action was 
one of assumpsit brought to recover a sum alleged to have 
been unlawfully collected from plaintiff as internal revenue 
taxes on distilled spirits, with interest from June 27th, 1869, 
It appears that Congress had passed an Act authorizing pay¬ 
ment to various persons for taxes which Congress considered 
had been illegally collected. The amount paid by the plaintiff 
for the tax so unlawfully collected was repaid to him under 
the Act of Congress, which did not provide for the payment 
of interest and so far as appears from the opinion and report 
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of this case there was no contract for the payment of interest. 
From the opinion of the case, page 461 of the original edition, 
and 784-785 of the Lawyers’ edition, we take the following: 

“Where money is retained by one man against the 
will of another, who is entitled to receive, and who is 
thus deprived of its use, the rule, of course, in ordinary 
cases is in suits brought for the recovery of the money, 
to allow interest as compensation to the creditors for 
such loss. Interest in such cases is considered as dam¬ 
ages, and does not form the basis of the action, but it is 
an incident to the recovery of the principal debt. The 
right of action is the right to compel the payment of the 
money which is being retained. When he who has this 
right commences an action for its enforcement, he, at the 
same time, acquires a subordinate right incident to the 
relief which he may obtain, to demand and receive inter¬ 
est. If, however, the principal sum has been paid, so 
that as to it an action cannot be maintained, the oppor¬ 
tunity to acquire a right to damages is lost.” 

The Court then goes on to cite as its authority for this 
proposition, the cases of Moore vs. Fuller 47 North Carolina, 
205, 2 Jones 205; Tillotson vs. Preston, 3 Johnson, 229. The 
Court then proceeds in the opinion to say in cases where a 
demand for damages was the very ground of the action, it 
would seem that the rule would be different. If, for instance, 
in covenant on the part of a lessee to repair a building, the 
leasee should prove performance, the plaintiff might still be 
entitled to have a jury pass upon the question of his damages, 
however small they may be, because in such a case the right 
to damages constitutes a right of action. 

“It is evident from what has been said that the 
plaintiff has parted with his right of action by accepting 
the money which was withheld from him, and has at the 
same time given up his right to sue for the incidental 
damages. 

A further inspection of this case shows what we believe 
the citation shows, that the case was not one similar to the 
case at bar, wherein the right to interest was a matter of con¬ 
tract. 

The two cases cited in this opinion were read at length 
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to the Court below in the argument of this case, and influenced 
his judgment largely, we believe, in this decision of the ques¬ 
tion. Neither of them, however, were cases similar to the 
one at bar, wherein the interest was demanded as a right under 
contract. 

The case of Moore vs. Fuller, 47 N. C., 205, 2 Jones, 205, 
is one that is explained well by the syllabus: 

“Interest being an incident to a bond cannot be 
recovered in a separate action after the principal bond 
has been paid.” 

From the statement of facts in the reported case we 
take the following: 

“The bond declared on was for $552.00 due the 
first day of May, 1852, on the back of which was endorsed 
a credit in the following words and figures, viz: ‘Sept 
7, 1852, Rec’d of the within note $552.00 of the within 
note.’ ” 

From the opinion of the Court we take the following: 

“The general principle is that when the principal 
subject of a claim is extinguished by the act of the 
plaintiff or the parties, all of its incidents go with 
it. * * * 

“The same principle is stated in Tillotson vs. 
Preston, 3 Johnson Rep., 229; Pate vs. Eddy, 15 
Wend.” ♦ ♦ ♦ 

This case undoubtedly decided that interest could not 
be recovered as such after the payment of principal, but there 
is nothing in the case to indicate that the case itself was one 
wherein the contract (the bond in the case cited) provided 
for the payment of interest; on the contrary, the very state¬ 
ment of facts shows it did not provide for interest. The case 
cited by the North Carolina Court approvingly, Pate vs. 
Eddy ,15 Wend., is undoubtedly the same case we have cited 
in this brief, which we took from the report, known as Fake 
vs. Addy, 15 Wend., 79, and it in itself distinguishes the 
doctrine we seek to apply to the case at bar, and the doctrine 


that the defendant seeks to apply to it, and the North Carolina 
Court by citing the New York case indicated that it did not 
consider that there was any diversity in their rulings which 
would have been true had the bond in North Carolina provided 
for interest. 

The case of Tillotson rs. Preston, 3 Johnson Reports, 
228, cited by the Supreme Court of the Unietd States in the 
case of Stewart rs. Barnes, just quoted, and also cited in the 
North Carolina case of Moore rs. Fuller, which is quoted, is 
one also wherein no attempt was made to recover interest 
based on a contract. From the statement of facts in the 
report, we take the following: 

“This was an action of assumpsit. The declaration 

* * * contained five counts for goods sold and 

delivered, etc., money had and received to the plaintiff’s 
use. * * * 

“The defendant pleaded * * * that * * * 
he paid to the palintiff the several sums of money men¬ 
tioned in his declaration. To this plea of payment the 
plaintiff demurred specially for the following reasons: 

* * * That it does not allege that the defendant had 

paid to the plaintiff the interest * * * which had 

accrued prior to the time of payment.” 

The court held: 

“The demurrer is not well taken. If the plaintiff 
has accepted the principal he cannot afterwards bring 
an action for the interest.” 

So it is quite apparent from this case also there was no 
claim for interest under a contract, but merely as incidental 
damages. 

The case of the Mercantile Trust Company rs. Missouri, 
Kansas and Texas Railroad, a case in the United States Circuit 
Court for the District of Kansas, decided by the late Mr. 
Justice Brewer, and reported in 1 L. R. A., 397, from the 
syllabus of which we quote, held: 

“Where a mortgage is security for interest as well 
as principal, it may be foreclosed on default in payment 
of the interest, in the absence of any special provision 
on that subject.” 
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While the case cited may not be directly in point with 
the case at bar, we submit it indirectly throws light on the 
subject, because it is the contract we seek to foreclose in this 
case for failure to pay interest, as was done in the case we 
have just cited. 

(Ill) 

The difference between the two doctrines is well illus¬ 
trated by the language of the Supreme Court of the United 
States, speaking by Mr. Justice Matthews, in the case of Red- 
field vs. Ystalyfera Iron Company, 110 U. S., 174, 28:110. 
This case, while not' a question directly similar to the one at 
bar, will assist the Court, we believe, in determining the dif¬ 
ference between the recovery of interest under the two con¬ 
ditions we have named: 

“Interest is given on money demands as damages 
for delay in payment, being just compensation to the 
plaintiff for a default on the part of his debtor, where it 
is reserved, expressly in the contract or is implied by the 
nature of the promise, it becomes part of the debt and 
is recoverable as a right, but when it is given as damages, 
it is often a matter of discretion. * * * But where 

interest is recoverable not as part of the contract, but 
by way of damages if the plaintiff has been guilty of 
laches in unreasonably delaying the prosecution of his 
claim, it may be properly withheld." 

This case was cited approvingly by the Supreme Court 
also in the case of Redfield vs. Bartles, 139 U. S., 694, 35:314, 
in which the Supreme Court says: 

“As interest was recoverable as damages only upon 
the principle of wrongful detention of the debt, or of 
unreasonable and vexatious delay in payment, we are not 
inclined,” etc. 

This is cited only as showing the basis upon which 
interest is enforced by the Courts upon a contract, itself not 
providing for interest, and as showing a difference between 
the two classes of cases we have set forth above. 

The difference in the two doctrines is also well illustrated 
in the recent work of the American & Eng. Enc. of Law & 
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Prac., Vol I, under the title, “Accord and Satisfaction,” page 
623, as follows: 

“PAYMENT OF PRINCIPAL BAR TO RECOVERY OF 

INTEREST. 

IVhere there is no expressed contract or obligation to 
pay interest, as well as principal, and the interest is 
recoverable only as damages for the non-payment of the 
principal, when it is due, the receipt of the principal as 
such in full, is a bar to any claim for interest.” 

This citation is noticeable because it omits the condition 
we have in the case at bar; and it cites in support of the 
proposition the case of Stewart vs. Barnes, already referred to. 

The difference in these two doctrines is further well 
illustrated and emphasized in the case of People vs. American 
Loan & Trust Company, 73 New York Supp., 585. We take 
the following from the opinion cf the Court: 

“The interest claimed by the preferred creditors 
is not a contractual interest, but interest as damages for 
non-payment of a debt, and the rule is that where interest 
is recoverable merely as damages for non-payment of a 
debt , the creditor cannot maintain an action for its 
recovery after accepting the principal. Tillotson vs. 
Preston, 3 Johnson, 229; Stewart vs. Barnes, 153, U. S., 
456.” 

It can be seen from this citation how the New York 
Courts not only reiterated the doctrine of Fake vs. Addy, 
heretofore cited, but how they found that no conflicting 
doctrine had been stated by the Supreme Court of the United 
States in Stewart vs. Barnes, 153 U. S., already cited, and 
Tillotson vs. Preston, which the Supreme Court cited. 

(IV) 

There is another difference to which we desire to call 
the Court’s attention between the conditions here, as far as 
the recovery of interest is concerned and the conditions set 
forth in those cases which have been cited by the defendant, 


n 

appellee here in support of his contention. It was not once, 
but repeatedly, as shown by the record in the case, that the 
plaintiff demanded the payment of interest; it not only 
demanded it before the payment of the last sum as principal, 
but it demanded it afterwards, it never has considered the 
payment in full or given a receipt in full; there has been no 
expressed accord and satisfaction, nor remission of the interest, 
and the plaintiff has asserted throughout the course of the 
transaction that interest was due and payable, and the defend¬ 
ant by his letter, as shown on page 10 of the Record, has up 
until the filing of suit admitted that interest was due. There 
has been no attempt to deny the contractual liability for inter¬ 
est except to say that by implication of law it has been remitted. 

In this line we call the Court’s attention to the case of 
National Bank of Commonwealth vs. Mechanics National 
Bank of Trenton, 94 U. S., 437, 24:177. The citation we 
make shows the facts of the case, and the law as laid down, 
we believe: 

“On the 22nd of November, 1873, the Bank of the 
Commonwealth refused to pay its circulating notes on 
demand, and became in default. The Comptroller of the 
Currency appointed a receiver and the Bank has since 
been in his hands. The Mechancs Bank, and its assign¬ 
ors, had funds on deposit. On the 24th of September, 
1873, all the parties demanded payment. Nothing was 
paid. Installments on account of the principal debts 
were subsequently paid from time to time to each of the 
parties. On the 20th of November, 1874, the last 
installment was paid in each case, and the principal debts 
were thereby extinguished. At each payment interest 
from the 24 th of September, 1873 (this being the date of 
the demand) on the amount so paid, was demanded and 
refused. * * * The declaration demands the pay¬ 

ment of this interest in all cases with interest upon the 
aggregate amount from the 20th of November, 1874. 
The Bank of the Commonwealth demurred. Judgment 
was given against it, and this writ of error was thereupon 
prosecuted. * * * 

“The interest lawfully accruing upon each of the 
claims was as much a part of it as the original debt. The 
creditor had the same right to the payment of the one 
as to the other. If there had been a judgment, and the 
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full amount due upon it had not been paid, an action of 
debt might have been brought upon it to recover the 
balance. 1 Chit., PI. 111. 

“Such balance would have been adjudged to the 
plaintiff, with interest in the shape of damages for the 
detention of the debt. If, in that case, the judgment 
debtor had chosen to pay only the principal of the 
judgment, leaving the interest unsatisfied, and the suit 
had been for the balance, consisting of interest only, the 
same result would have been followed. * * * There 

should have been no discrimination between the principal 
and interest in making his payment. * * * The 

judgment of the Circuit Court is affirmed.” 

There is only one distinction that might possibly be 
drawn between this case and the one at bar. The award made 
by the Comptroller was held by the Court to be upon the same 
footing as if it had been a judgment, but the case is cited 
as an authority for this point (because after all a judgment 
is a contract and as such the case is an authority for the first 
proposition contended for in this brief), that the creditor at 
the time of the payment to him demanded the interest, although 
to secure himself, accepted the principal, precisely what has 
been done in the case at bar by the creditor accepting the pay¬ 
ment of the rent due upon the piano, while demanding his 
interest, which he had before demanded, and with no intention 
of releasing it. 

We therefore submit that the learned Court below was in 
error in holding that the defendant could acquire title to the 
instrument involved here, when he had never paid any sum 
as interest on the contract, although the interest had beett 
often demanded by the plaintiff, and in instructing the jury 
to render a verdict for the defendant. 

We therefore submit that this case should be reversed. 

Respectfully submitted 

H. Winship Wheatley, 

Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 
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No. 2157. 


THE W. W. KIMBALL PIANO COMPANY, A CORPO¬ 
RATION, APPELLANT, 

vs. 

JACOB B. WILLIAMS, APPELLEE. 


Statement of the Case. 

This is a suit in replevin of a piano brought by The 
W. W. Kimball Piano Company, a corporation of Chicago, 
against Jacob B. Williams of the city of Washington. 
On July 3, 1902, Jacob B. Williams entered into a con¬ 
tract with Smith and Young, the local agents of the 
W. W. Kimball Piano Company, of Chicago, for the pur¬ 
chase of one Kimball piano, made by the W. W. Kimball 
Piano Company, numbered 89,194. The consideration 
for the piano being three hundred and fifty (S350.00) 
dollars, with a twenty-one ($21.00) dollar special allow¬ 
ance and ten ($10.00) dollars on the 1st of August, 1902, 
and ten ($10.00) dollars per month thereafter until paid 
in full. There is also a special clause in the contract 
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which reads as follows: “With interest on each of said 
sums at the rate of 6 per cent per annum from date 
hereof untd paid, with exchange” (Rec., pp. 5 and 6). 
On February 28, 1903, Smith and Young assigned the 
contract to their principal, the W. W. Kimball Piano 
Company, of Chicago, at which time, according to com¬ 
putation of Smith and Young, eighty-one ($81.00) dollars 
had been paid on the contract, leaving a balance of two 
hundred sixty-nine ($269.00) dollars due; after which, 
from time to time the whole amount of two hundred and 
sixty-nine ($269.00) dollars w r as paid, the last payment 
being for twenty-four ($24.00) dollars, December 31, 
1907 (Rec., pp. 6, 7, 8). 

On December 16,1907, after the appellee Williams had 
paid off all of the principal with the exception of twenty- 
four ($24.00) dollars, the W. W. Kimball Piano Company 
made a demand on Williams for the balance due on the 
contract, twenty-four ($24.00) dollars, and the accrued 
interest to the amount of forty-five ($45.45) dollars and 
forty-five cents (Rec., pp. 8, 9). Williams disputed the 
interest, declined to pay it, and on December 31, 1907, 

made a tender of the balance of the principal, the 

• 

amount being twenty-four ($24.00) dollars, which was 
accepted by the appellant, the W. W. Kimball Piano 
Company (Rec., pp. 9, 10). 

On October 29, 1908, the appellant replevined the said 
piano, which was returned to Williams on a forthcoming 
bond (Rec., pp. 1, 2, 3). On March 2, 1910, the case 
came on for hearing and was tried to the jury. Upon 
the above state of facts the appellant rested his*case; 
thereupon, the appellee Williams, through his counsel, 
made a motion to instruct the jury to bring in a verdict 
for the appellant, which was granted. On March 18, 
1910, a motion for a new trial was argued; said motion 
was overruled and judgment on the verdict ordered. 
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ARGUMENT. 

1. Viewed from any angle, there could be but one de¬ 
termination of this case below, and that was a judgment 
for the defendant. That the appellant was out of court 
on his own contract, coupled with his own evidence in¬ 
troduced by him, is manifest from the general principles 
of law. Therefore we deem it unnecessary than to do 
more than to call attention to the contract itself and 
the evidence introduced by him in support of his 
contract. 

The contract, after setting out the consideration for 
the piano and how the payments should be made, con¬ 
tains a special clause as follows: “With interest on each 
of said sums at the rate of 6 per cent per annum until 
paid, with exchange,” and throughout the contract, 
wherever interest is referred to, it is interest on each of 
said amounts or sums , showing conclusively that the 
interest, if at all, was to be paid on each installment , 
otherwise waived; and, as each and all installments have 
been paid, the case, from our point of view, is at an end. 

It is true that the appellant sought to explain this 
clause by parol evidence; but there the clause is, intelli¬ 
gent and unambiguous, and speaks for itself. And that 
parol evidence is inadmissible in such a case as this is 
too well established by this court to need any citation 
of authorities on that proposition. Therefore, upon 
this proposition we respectfully submit that the con¬ 
tract of the appellant, coupled with his admissions, that 
the installments had been paid and that there was noth¬ 
ing due but interest, ought to be an end to this case. 

2. The next and paramount question of importance 
in this case is, that the interest was simply an incident 
to the principal, and the appellant having accepted the 
principal has no basis for this action in court. The 
authorities are so clearly at one upon this proposition 
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that we shall satisfy ourselves by simply calling atten¬ 
tion of the court to a few of the leading ones. 

In the case of Moore vs. Fuller, 2 Jones (Law), 205, 
decided by the Supreme Court of North Carolina, which 
was an action of debt on a bond, the principal on the 
debt had been paid; at the time of payment the parties 
had agreed to leave the question of interest, the pay¬ 
ment of which was refused, to arbitration. Upon an 
award made in favor of the plaintiff, the defendant re¬ 
fused to pay the interest and it was sought to be re¬ 
covered in an action, not upon the award but upon the 
bond. The Supreme Court said: 

“The general principle is, that when the prin¬ 
cipal subject of a claim is extinguished by the act 
of the plaintiff, or of the parties, all its incidents 
go with it. Thus, in an action of ejectment, if the 
plaintiff, pending the suit, takes possession of the 
premises, upon the plea of the defendant or upon 
its being shown, the plaintiff will be non-suited. 
Johnston vs. Swain, Busby, 335. So in an action 
of detinue, if the plaintiff takes possession of the 
property claimed, he can recover no damages, for" 
they are consequential upon the recovery of the 
thing sued for. Morgan vs. Cone, 1 Dev. & Bat., 
234. This is an action of debt on a bond to recover 
the interest, the principal having been paid by 
the defendant before the bringing of the action; 
by that payment, the bond was discharged, and 
by analogy to the cases referred to, the plaintiff 
can not recover the interest which is but an in¬ 
cident to the principal—the bond.” 

To the same effect is the case of Tillotson vs. Preston, 
3, Johns, 229. This was an action of assumpsit for money 
had and received. In addition to the general issue, there 
was a plea of payment of sums mentioned in the dec¬ 
laration. To this plea of payment the defendant de¬ 
murred especially, alleging for one ground of demurrer 


that the plea did not allege that the defendant had not 
paid to the plaintiff the interest. The court said: 

“The demurrer is not well taken. If the plaintiff 
has accepted the principal, he can not afterwards , 
bring an action for the interest.” 

In the case of Stewart vs. Barnes, 153 U. S., p. 457, 
which was a case in assumpsit by Stewart against 
Barnes, an internal revenue collector, for interest on 
money improperly collected from Stewart, the Govern¬ 
ment having made a special appropriation for the princi¬ 
pal in the case and Stewart having accepted the same, 
brought suit for the interest. After the above state of 
facts was proven, the defendant made a motion for 
judgment which was granted. The case then came on 
appeal to the Supreme Court of the United States. Mr. 
Justice Shiras, speaking in a unanimeus opinion for the 
court, said: 

“It is apparent, therefore, that the principal, as 
such, has been received by the plaintiff, and hence, 
to treat the action as having any object at all, we 
must regard it as an action for interest alone. 
Whether, in the circumstances of this case, an 
action for interest can be maintained is the only 
question to be determined. In deciding this we 
shall not find it necessary to consider in what 
respect these suits against collectors may differ 
from other actions, but shall assume for the pur¬ 
pose of this opinion, that they are governed by 
the same rules. Where money is retained by one 
man against the declared will of another who is 
entitled to receive it and who is thus deprived of 
its use, the rule of courts in ordinary cases is, in 
suits brpught for the recovery of the money, to 
allow interest as compensation to the creditors 
for such loss. Interest in such cases is consid¬ 
ered as damages, and does not form the basis of 
the action, but is an incident to the recovery of 
the principal debt. The right of action is the 
right to compel the payment of the money which 
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is being retained. When he who has this right 
commences an action for its enforcement, he at 
the same time requires a subordinate right, inci¬ 
dent to the relief which he may obtain, to demand 
and receive interest. If, however, the principal 
sum has been paid, so that, as to it, an action 
brought can not be maintained, the opportunity 
to acquire a right to damages is lost.” . . . 

The court further said, after quoting the above cited 
authorities wit'lj-aprppoval: 

“Inftujsn;aie thefciliojf particulars shows that 
the object sought is a liquidated sum of money, 
with interest. Thfe evidence introduced with the 
acquiescence of the plaintiff, and his own admis¬ 
sion, furnished proof that the liquidated sum has 
been paid. It thus appears that the action is not 
one sounding in damages, but that the damages, 
or interest, is demanded simply in respect of the 
detention of the principal. 

“Perhaps it might not unreasonably be argued 
that the payment by the Government, and the 
acceptance of the money by the plaintiff, without 
a demand of interest, constituted a complete 
settlement of his claim, irrespective of the opera¬ 
tion of the principle which we have been examin¬ 
ing. But, however this may be, it is evident from 
what has been said that the plaintiff has parted 
with his right of action by accepting the money 
which was withheld from him, and has at the 
same time given up his right to sue for the inci¬ 
dental damages. Therefore the court below was 
right in directing a verdict for the defendant, and 
the judgment of that court is affirmed.” 

We respectfully submit that there was no error in the 
judgment below and that it should be affirmed. 
Respectfullv, 

JAMES A. COBB, i 
SHELBY J. DAVIDSON, . 

Attorneys for the Appellee. 





